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During the past several years, adoption law has been in the news across the nation due to
several heart-wrenching and high-profile cases where biological and proposed adoptive parents
disputed possession of a child'. The cases have not only sparked a nationwide discussion about
adoption procedures and policies, but have served to highlight the changing nature of family in
our society and how we as a society are treating our children.

Children enter the adoption process in two ways. Sometimes the birth mother, with or
without the birth father, voluntarily places the child with adoptive parents directly or with the
assistance of a private or public agency. In other cases there is an involuntary termination of
parental rights, usually as a result of the behavior of the birth parents. The child then becomes a
ward of the state, enters the foster care system, and awaits adoption. Changing demographics
over the past several decades have caused changes at both points of children's entry to the
adoption process.

In terms of demand, the number of persons wanting to create a family through adoption
has remained high. As potential biological parents put off having children to later in life, this
inevitably gives rise to more fertility problems. We also now have single persons, gay men,
lesbians, and older couples who want the opportunity to have children, with adoption being one
of the few available options. As to the supply of children available for adoption, there has been

an explosion of children born to unwed teenagers, many of whom opt to parent their children,
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and steadily increasing numbers of children in foster care who may eventually be available for
adoption.” In addition to these realities of supply and demand, there seems to be widespread
consensus that children need permanency and stability to thrive.

Yet, there are many persons who want to adopt children and for a variety of reasons their
desires are being foiled. Several issues are at the heart of this dilemma. First, there is a
nationwide debate about how we as a society define "family" and what arrangements work best
for children. Second, given the ever-increasing numbers of children in foster care, we must as a
society decide how much effort should be expended to correct the family problem that led to the
children being placed in foster care. Third, in the area of substantive adoption law and policy,
we must find ways to respect the rights and interests of all participants in the adoption process
without losing sight of the best interests of children. Finally, given the current turmoil in the
area of adoption, more and more people will be turning to assisted reproductive technology and
we as a society must come to terms with the enormous legal and ethical issues that will arise and
how this in turn will affect adoption.

THE STATE OF THE AMERICAN FAMILY

There is currently a lively debate among American sociologists as to how children are
being affected by the significant changes in the American family that have occurred in the past
50 years.” The debate has spilled beyond scholarly discussion to involve the rhetoric of
politicians, jeremiads from clergy, and controversial depictions of all varieties of family in
popular culture. Reduced to its most basic elements, the debate is really about whether children

function best in a traditional family consisting of a married man and women or whether other
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configurations of the family -- such as single parents, unmarried parents living together, divorced
parents with or without stepparents, and gay and lesbian individuals and couples -- can also
provide an environment suitable for the raising of children who may or may not be the biological
offspring of the parent figures.

One group in the debate claims statistics and studies show that children raised in
traditional husband-wife families are the most well-adjusted, do best in school, avoid teen
pregnancy, violence, and mental illness.* The other side argues that it is the individual parenting
and nurturing that occurs in any family, rather than the actual structure and marital status of its
members, that is critical.’

While research has not yet produced definitive conclusions, this is a debate that cannot
long remain unresolved as it has enormous ramifications for adoption practice and the placement
of children in permanent homes. Children continue to enter the foster care system in enormous
numbers; parental rights continue to be terminated; children continue to be born to teenage
mothers; and older persons, gays and lesbians, single persons, and unmarried couples continue to
want to adopt children.

Minnesota's adoption code has recently been amended to specifically provide that
adoption laws and practices in the state shall recognize the diversity of Minnesota's population
and the diverse needs of persons affected by adoption.® The adoption code no longer requires
that petitioners be married, although it does not specifically provide that two unmarried people
may adopt a child.” The local district courts have their own policies, however, as to whether

they allow adoptions by single persons, unmarried couples or same-gender couples. Given the
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large number of children in need of stable and nurturing homes, it would behoove our society to
widen its acceptance of a broader concept of "family," fund more programs to prepare young
people to more successfully enter into stable relationships and prepare for parenthood, and
provide resources to help families, of whatever structure, to be better able to care for and nurture
their children.®

THE CRISIS IN FOSTER CARE

At least since passage of the federal Adoption Assistance and Child Welfare Act of 1980,
it has been the stated policy and mandate of child welfare agencies across the country to make
"reasonable efforts" both to prevent the unnecessary separation of children from their parents and
to facilitate the reunification of foster children with their birth parents. Because of the
demographic trends as discussed above, more children are being removed from dysfunctional,
neglectful, and often abusive families.” As with the high profile adoption disputes referenced at
the beginning of this article, there have also been high profile cases of foster children returned
home to abusive families, only to meet violent deaths.'” The strict application of the family
preservation and reunification policies where children remain outside of their birth home for
years while futile efforts are made to "fix" the birth family is now coming under scrutiny.

Given the dramatic numbers of children in foster care and the fact that children in foster
care provide the largest source of children for adoption, the treatment of children in foster care of
necessity has enormous impact on adoption policy. What is alarming is not just the numbers of
children in foster care, but the long durations children spend in foster care without any specific

plan for permanency, the repeated moves from home to home, and the increasing severity of the
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behavioral issues for many of these children, often resulting in extended placements in
residential treatment facilities.

It is now high time to more judiciously apply these family preservation and reunification
theories. It is clear that the age and race of a child have huge and independent effects on the
odds of adoption. As minority children are over-represented in the foster care system and as the
system often allows children to age in the system and diminish their chances for adoption, the
current policies driving this situation clearly hinder the use of adoption as a means to provide
these children with stable and nurturing families."'

The Minnesota Supreme Court and the Legislature have taken some preliminary steps to
address this foster care problem. Both the Court and the Legislature have stated that while the
county agency must make reasonable efforts to prevent placement out of the home or work to
reunite the child with the family at the earliest possible time, this requirement is not unlimited.
A court may order the cessation of reasonable efforts and move to termination of parental rights
if it finds that the provision of further services for the purposes of rehabilitation and reunification
is futile and therefore unreasonable under the circumstances.'?

In 1997 the Legislature enacted other provisions to address this issue, including
requirements to: (1) more aggressively recruit relatives and consider foster parents for adoptive
placement; (2) mandate the holding of permanent placement hearings no later than 12 months
after the child is placed out of the home of the parent”; (3) provide notice of the permanent
placement hearing to persons with whom the child is currently residing or has resided for a year

of longer or who have demonstrated an interest in the child'”. While these reforms were much
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needed, their effectiveness in moving children out of foster care sooner and towards permanency,
including adoption, will depend on how diligently social workers, attorneys, and courts apply
these mandates.

ISSUES IN ADOPTION PRACTICE

The high-profile adoption cases cited at the beginning of this article raised some of the
central issues still unresolved in adoption practice.

B PARENTAL RIGHTS VERSUS BEST INTERESTS. First among these difficult
issues is whether the best interests of the child should take precedence over the rights of birth
parents. This issue is especially critical in cases where an adoptive placement unravels after the
child has been with prospective adoptive parents for a period of time. In such circumstances the
dispute centers on whether the rights of the birth parents to possession and control over the child
supersede the right of the child and adoptive parents to maintain their bonding and attachment.

Those who advocate that the rights of the birth parents ought to supersede the rights of
the adoptive parents rely on a line of United States Supreme Court cases stating that parents have
a constitutionally protected liberty interest to raise their children without undue interference by
the state'®. This view presumes that the best interests of children coincide with the interests of
their birth parents. Advocates on behalf of birth parents say parental rights to their children
should only be terminated if it is demonstrated that parents have so egregiously neglected their
parental duties and responsibilities as to forever relieve them of the right to parent their children
as they see fit. !’

Advocates on the other side of this issue say birth parents' biological relationship to the
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children should be subservient to the social relationship — the bonding and attachment - that has
developed between the children and those who actually have parented them and are committed to
parenting them. Such nonbiological relationships, they argue, deserve protection as furthering
what is best for the child. Advocates of this position argue that regeneration of birth parents'
rights to their children reflects a profoundly anti-adoption and pro-natalist position ungrounded
in child development and child psychology theories. They advocate that a family defined by
social relationships rather than mere biology is more favorable to the child's development.'®
While the laws in most states seem still to favor the rights of birth parents, as in Baby
Jessica and Baby Richard, public opinion in these cases seemed to favor the adoptive parents
from whom these children were forcefully removed in wrenching scenes broadcast across the
nation. In Minnesota, while appellate case law strongly affirms the rights of birth parents'’, the
termination of parental rights statute’®, the adoption code’', and case law provide that
termination and adoption is not to occur unless it is in the best interests of the child. It would
thus be an easy step for a court to move our practice in the direction that apparently is favored by
a majority of our citizens and focus this debate more on what is truly in the best interests of each
individual child rather than giving undue weight to blood ties alone. A strict best interest
analysis is not as precise as a biological parent preference and will, where contested, require a
trial that could favor the party with the most resources and the most recent contact with the child.
Nevertheless, if our goal is to place children in settings where they will have the best chance to
thrive, the best practice would be to assess bonding and attachment and minimize the accident of

birth as the focus of the inquiry.
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B BIRTH FATHERS. The issue of birth fathers’ rights in the context of adoption law
flows largely from the United States Supreme Court decision Stanley v. Illinois”> where an
unwed father, who had stepped up in a timely fashion to express and act upon his interest in the
child, was found to have some say in the placement of his children. Stanley left unclear just how
involved with his child a birth father must be in order to create a constitutionally protected right;
accordingly, as has been true of the best interest standard, much litigation and legislation has
followed the Court's decisions.

Minnesota faced its own birth father disputes in Hisgun v. Velasco® and In the Matter of
the Welfare of L.A.F.** As a result of these cases and recommendations of the Minnesota
Supreme Court Task Force on Foster Care and Adoption, the Legislature enacted the Putative
Fathers Registry that will be effective January 1, 1998%. This statutory provision sets out a
somewhat complicated procedure for potential birth fathers to register the possibility that they
may be the father of a child from the time of conception through 30 days after birth. If they
register, they will then be provided with notice and the opportunity to assert rights if the child is
subsequently placed for adoption. If they do not register, any potential rights can be easily
terminated. The statute is an effort to balance the interests of the birth father with the birth
mother's and adoptive parents' interests in moving forward to finalization of the adoption. Time
will tell if this will effectively address this difficult issue.

B RACIAL ISSUES. The question of the role of race and culture has long been a
troublesome issue in adoption. This issue first became a national concern in 1972 when the

National Association of Black Social Workers took a strong stand against the placement of
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African-American children in white homes. As a result of this issue being raised, in 1983
Minnesota enacted some of the strictest heritage preservation statutes in the nation. The
Minnesota Supreme Court addressed this issue twice, in both cases affirming the legislation®.

The steady criticism of this opposition to transracial adoptions led Congress in 1996 to
pass amendments to the Multi-ethnic Placement Act that provide that no state may limit
adoptions based on race, color, or national origin. The Minnesota Legislature responded to these
mandates by amending the Adoption Code to specifically state that placement cannot be delayed
or denied based on the race, color, or national origin of the adoptive parent or the child”’. The
Indian Child Welfare Act™, passed in 1978, and the Minnesota Indian Family Preservation Act”
created and still preserve unique treatment for Native American children in the context of
adoption.

B OPENNESS. One of the growing trends in adoption law and practice that has now
received legislative action is the trend towards openness in adoption. This trend is a natural
progression from the demographic and family developments discussed above. With fewer birth
mothers placing their children voluntarily for adoption, the bargaining power of those who do
place is much greater. Thus, many birth mothers are demanding more background information
on the adoptive parents, periodic photographs and progress reports as to their child, and actual
contact with the child after adoption. Openness is also occurring more regularly because older
children are being adopted who have had contact with birth relatives.

The Minnesota Supreme Court recently issued two opinions which said open adoption

agreements were legally unenforceable®, only to be followed by legislation making such
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agreements enforceable if certain requirements are satisfied’'. Minnesota joins only a handful of
states that have enacted such legislation making open adoption agreements legally enforceable.

Going hand-in-hand with the increasing openness in adoption is the increase in birth
parents wanting to select their own adoptive parents with a minimal amount of state
involvement. When adoptions result without the involvement of an adoption agency or county
welfare department, these are called “independent” or “direct placement adoptions.”
Minnesota's Department of Human Services, the agency that supervises adoptions in this state,
long resisted placements not done under the direct supervision of county agencies or licensed
adoption agencies. Private attorneys challenged this position in the 1970s by convincing courts
to waive consents by the Department of Human Services when in the best interests of the child.
Finally, in 1994, legislation was enacted specifically allowing for direct placement adoptions and
setting the procedures that need to be followed.*

This brief overview of significant issues in adoption practice and procedure indicates
how the practice of adoption law has changed to reflect changes in the family and demographics.
This area of law, fraught with emotion and filled with significant issues at the core of our
society, has been slowly reactive to the societal and demographic changes. Judges, legislators,
attorneys, social workers, and other participants in the process must try to be more proactive in
formulating policies and practices that will further the best interests of the children by finding
them permanent, loving, and nurturing homes.

B ASSISTED REPRODUCTIVE TECHNOLOGY. Because of the perceived risks and

the significant complexities inherent in adoption as it is practiced today, many persons hoping to
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create families have sought alternatives using assisted reproductive technology. Assisted
reproductive technology brings into play the complexities of paternity law, aspects of contract
law, notions of custody law, adoption proceedings, significant questions of public policy, and
issues of enforceability. In these circumstances, children are being born to persons who may not
be their legal parents and the biological connection is tenuous at best.

Our current laws are not well-equipped to deal with these unique situations and it is in
this area that many of the complex and emotional issues now at play in the adoption context will
soon emerge. In Minnesota, the only statute we have regarding assisted reproductive technology
involves artificial insemination”. Woefully out-of-date, this particular statute applies only to a
married husband and wife and requires the insemination to be done under the direct supervision
of a medical doctor.

The procedures used in assisted conception include artificial insemination, in vitro
fertilization, cryopreservation, gamete intrafallopian transfer, and embryo lavage and transfer.
Inherent in all of these methods are the rights and interests of the donors and recipients with
regard to custody, financial support, and contact with the child. The procedures will often
require terminations of parental rights and adoptions to create the legal parent-child relationship
that is sought through the assisted reproductive process. Careful drafting and full disclosure of
the intentions of all the participants is critical.

Some of these forms of assisted reproduction can present some rather bizarre legal
predicaments. For example, with in vitro fertilization and gamete intrafallopian transfer, because

an egg is retrieved from one women and transferred to the uterus of another women, the resulting
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child may have two natural mothers -- the genetic mother and the gestational or birth mother.
With cryopreservation and the long-term storage of embryos, the potential is created for a child
to be born years or even decades after the death of the genetic parents. With embryo lavage and
transfer, there is a risk that the fertilized egg will not be successfully removed from the donor
and that she will continue the pregnancy intended for the recipient™.

Assisted reproduction is the next frontier beyond adoption law. The demand for these
procedures will only increase because of the demographic developments discussed above and
also because of the risks and ever increasing complexities found in adoption law. At present,
these procedures, which raise enormously complex legal and ethical issues, are occurring in a
largely unregulated environment®. Given the enormity of the potential problems, we should
now begin considering changes to our laws to protect the important interests at stake.

CONCLUSION

At the dawn of the 21st century, the American family is in a state of flux and
transformation. Adoption law and practice is now at the center of that situation and assisted
reproduction issues are looming large. Whether we are focusing on changes to the family, the
crisis in foster care, challenges to adoption practice and procedure, or the unknown future of
assisted reproduction, the bottom line is the need to find permanent, safe, loving, and nurturing
homes for our children. There are adults of all different backgrounds wanting to create families.
We as a society must continue to address these issues so as to facilitate the creation of more

families where our children will thrive and flourish. Il
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